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Dear Tamara 
 
APPLICATION BY BRITISH AIRWAYS PLC TO LEASE FOREIGN-REGISTERED 
AIRCRAFT 

1. Thank you for your email of 20 June 2017 asking us to provide advice as to 

whether this application complies with Article 13.3 of Regulation 1008/2008. Details of 

the application and our reasoning are set out below. 

 
Applicant: British Airways plc        Lessor:  Qatar Airways 

Aircraft: Nine Airbus A320, registrations A7-LAA, A7-ADA, A7-ADB, A7-ADC, 
A7-ADD, A7-ADE, A7-ADF, A7-ADG and A7-ADI 

Type of lease:  Wet 

Duration of lease: 1 July to 16 July 2017 inclusive, and for additional periods, yet 

to be defined, for a maximum of two months.  

Publication in CAA Official Record series 2:   22 June 2017 

Objections/representations 

2. The period for objections or representations is currently open and runs until 5 July 

2017. Given the proposed start date of 1 July 2017, the Department asked the CAA to 

give a preliminary view on this application on an expedited basis. We have so far 

received comments on the application from 17 stakeholders, which have been copied to 

the Department. 

EU Regulation 1008/2008 

3. Article 13.3 of Regulation 1008/2008 states that “A Community air carrier wet 

leasing aircraft registered in a third country from another undertaking shall obtain prior 

approval for the operation from the competent licensing authority.” It then sets out the 

conditions which must be met for the competent authority to grant an approval.  
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4. Article 13.3(a) relates to safety and requires the Community air carrier to 

demonstrate to the satisfaction of the competent authority that all safety standards 

equivalent to those imposed by Community or national law are met. I confirm that the 

CAA is satisfied in this respect.  

5. We are forwarding to the Department the CAA’s lease approvals issued under the 

EASA Air Operations Regulation 965/2012, an exemption under Article 14.4 of 

Regulation 216/2008 from the need for third-country pilot licence validations under Annex 

III of the EASA Aircrew Regulation 1178/2011, and the CAA’s foreign carrier permit 

issued under Article 250 of UK Air Navigation Order 2016. Qatar Airways already holds a 

CAA foreign carrier permit in respect of its UK/Qatar services and an EASA Third 

Country Operator certificate. 

6. Article 13.3(b) requires that one of three conditions must be fulfilled for a 

Community air carrier to use a wet-leased aircraft registered in a third country. In this 

case BA states that the application conforms with condition (i) in that the lease is justified 

on the basis of exceptional needs to enable BA to continue passenger operations in light 

of planned operational disruption by its Mixed Fleet cabin crew. 

Operation of Air Services in the Community Regulations 2009: 

7. In accordance with Regulation 15, the Secretary of State is the competent 

authority for the purpose of granting an approval under Article 13.3 of Regulation 

1008/2008, for determining whether one of the conditions set out in Article 13.3(b) is 

fulfilled, and for the purposes of Article 13.4. In accordance with Regulation 16, the CAA 

is the competent authority for the purpose of determining whether the safety standards 

set out in Article 13.3(a) are met. 

Reciprocity 

8. The Department confirmed in its email of 20 June 2017 that it did not intend to 

refuse this application on the grounds of a lack of reciprocity with Qatar (Article 13.4 of 

Regulation 1008/2008). 

Background 

9. BA services may be affected by proposed industrial action by Mixed Fleet Unite 

cabin crew between 1 July and 16 July inclusive. Although this is not the first occasion 

that there has been industrial action during this dispute, we understand that on earlier 

occasions BA has wet leased aircraft solely from within the EU. Because Regulation 

1008/2008 states that EU carriers may freely operate wet leased aircraft registered within 

the EU except where this would lead to endangering safety, the procedure followed for 

those wet leases was different from the case now under consideration.  

10. The proposed industrial action takes place in a peak seasonal period when it is 

more difficult to lease in alternative capacity, and BA states that it has not been able to 

secure sufficient aircraft from within the EU. We understand that BA has been updating 

the Department on the latest position in this respect. The impact of a cancellation on 

consumers is also compounded by the higher load factors in the peak season, meaning 

that fewer alternative seats are available.  

11. As explained above, for a Community air carrier to use a wet-leased aircraft 

registered in a third country, in addition to the applicant satisfying the CAA on safety 

requirements, the Regulation requires that one of the three conditions must be fulfilled.  
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CAA leasing procedures 

12. We published this application for comments on 22 June, giving until 5 July for 

responses. For non-EU lease applications where the lease period is no longer than one 

month, the CAA’s approach is to use an ‘expedited’ procedure which does not include 

seeking comments on the application. However, in this case, although the industrial 

action has been announced as lasting for two weeks, BA has requested that provision be 

made for an additional longer lease of unspecified duration, but less than two months, in 

case of further disruption. We have therefore published the application for comments, in 

the interests of full transparency. 

13. Where a leasing application needs to be determined more quickly than our 

‘standard’ procedure would allow (i.e. allowing 10 working days for comments), the 

Department has in the past considered, subject to consulting the CAA, whether it would 

be consistent with the requirements of the relevant law, including safety requirements, to 

grant a temporary approval for a period of one month pending, and without prejudice to, 

the consideration of the lease under the ‘standard’ procedure. In this case, the industrial 

action beginning 1 July was announced on 16 June1. The Department has indicated that 

it is considering whether to do so in this case, to give BA some certainty on the 1 July to 

16 July lease period as soon as possible. The Department has therefore asked the CAA 

to give a preliminary view on this application on an expedited basis. We see this as a 

proportionate response in the circumstances given that, as explained above, we would 

not normally seek comments on the lease of a third-country aircraft where the lease 

period is no longer than one month.   

Comments received on the application 

14. The CAA has received 17 responses to date commenting on the application. 

These are made up of objections from BALPA and Unite the Union, plus 13 individuals 

objecting, one individual supporting, and one individual making comments on the impact 

on consumers and the economy. These have been copied to the Department. We will 

forward to the Department any further comments we receive. 

CAA advice 

15. BA has justified the application on the grounds of exceptional needs under 

Article 13.3(b)(i). “Exceptional needs” is not defined in the Regulation.  

16. The CAA believes that airlines should be free to choose the aircraft they employ, 

and, subject to the provisions of EU law, will advocate a liberal policy when advising the 

Department on applications for the use of aircraft not registered in the UK.2 The CAA’s 

advice is therefore confined to whether the application meets Article 13.3(b)(i) of 

Regulation 1008/2008. 

17. Recital 8 of the Regulation states: “In order to avoid excessive recourse to lease 

agreements of aircraft registered in third countries, especially wet lease, these 

possibilities should only be allowed in exceptional circumstances, such as a lack of 

adequate aircraft on the Community market, and they should be strictly limited in time 

and fulfil safety standards equivalent to the safety rules of Community and national 

legislation.” 

                                            
1
 http://www.unitetheunion.org/news/ba-mixed-fleet-cabin-crew-announce-two-week-strike-amid-

blacklisting-accusations/  
2
 CAA Official Record Series 1, Annex 6: Statement of policies on Route and Air Transport 

Licensing http://publicapps.caa.co.uk/docs/33/CAP1301ORS1JUL2008.pdf. 

http://www.unitetheunion.org/news/ba-mixed-fleet-cabin-crew-announce-two-week-strike-amid-blacklisting-accusations/
http://www.unitetheunion.org/news/ba-mixed-fleet-cabin-crew-announce-two-week-strike-amid-blacklisting-accusations/
http://publicapps.caa.co.uk/docs/33/CAP1301ORS1JUL2008.pdf
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18. The European Commission has produced an Information Note to help Member 

States interpret this Regulation, although this Note states that it is not “adopted or in any 

way approved by the European Commission and should not be relied upon as a 

statement of the Commission’s views”.  

19. The Information Note states that the applicant and the licensing authority have to 

evaluate “the exceptionality of the needs on a case-by-case basis”. It says that 

“consideration should be given to the nature of the need (a service or activity that is not 

stable or definitive) and its expected duration (limitation in time, suitable to be properly 

addressed within the timeframe of the authorisation – maximum 14 months)”. It gives 

examples, which do not include industrial action. 

20. This advice takes into account the comments we have received about this 

application. However, as the aviation regulator, our comments necessarily focus on the 

aviation rather than industrial relations aspects of the points raised. 

21. We note that leasing in aircraft to cover for industrial action will help to mitigate 

the consequent disruption to consumers and reduce the strain on Heathrow’s 

infrastructure at a time of peak seasonal demand. BA has informed us that the scale of 

passengers impacted over the period is in the order of thousands, and if BA is forced to 

cancel flights the impact is cumulative as available alternatives reduce and rebooking 

becomes significantly more difficult. Our view is that this can be considered an 

exceptional need, in that the disruption will mean that BA is unable to use some of its 

own fleet from causes which are unusual and unlikely to happen frequently. We do not 

agree that BA being a party to the industrial dispute and having been given notice of the 

action means it is not an exceptional need.  

22. It is argued that BA should have made the application under Article 13.3(b)(iii) 

which would require BA to demonstrate “that the leasing is necessary to overcome 

operational difficulties”. BA has applied under Article 13.3(b)(i) and we have accepted 

that this is an exceptional need. We have not, therefore, considered this point further. 

23. It is argued that for the purposes of compensation for delay or cancellation under 

EU Regulation 261/2004, the industrial action would be unlikely to be deemed an 

“extraordinary circumstance”. However, that view is based on the airline having sufficient 

opportunity to lease in aircraft to cover, which is the purpose of this application. In our 

view, interpreting the terms “exceptional needs” and “extraordinary circumstances” 

depends on the context and purpose of the two pieces of legislation, which are quite 

separate, and on the relevant case law.  

24. It is argued that BA has not adequately explored the possibility of leasing in 

aircraft from within the EU. It is also argued that some of BA’s fleet may be grounded as 

a result of the industrial action and that non-EU aircraft will be used instead. It is further 

argued that the lease rates of the Qatar aircraft may be below market rates. Unlike the 

other criteria of Article 13.3(b), Article 13.3(b)(i) of the Regulation does not explicitly 

require BA to give a preference to leasing EU-registered aircraft, and we do not see 

Recital 8 as contradicting that. Nevertheless, BA’s application states that it is unable to 

source sufficient EU aircraft and provides some evidence of its efforts in this respect. We 

understand that BA has updated the Department on the latest position. A shortage of 

crew will sometimes require an airline to wet lease both substitute crew and aircraft. We 

see no reason why BA needs to justify the commercial terms of the proposed lease. 

25. It is argued that there is no reciprocal agreement on wet leasing with Qatar as 

referred to in Article 13.4 of Regulation 1008/2008. We believe this to be the case, but as 

noted above, the Department has confirmed that it does not intend to refuse the 

application on these grounds. 



Continued (5 of 5 pages) 

26. It is argued that the Regulation is silent on allowing leasing to cover industrial 

disputes. This is true, but there are many exceptional needs for leasing that may arise 

and which cannot be listed explicitly. Nothing in the Regulation precludes industrial 

action by cabin crew at peak seasonal flying time from being an exceptional need. In this 

case BA has confirmed that it is unable to provide sufficient replacement cabin crew from 

its own staff and therefore, in order to prevent disruption to passengers booked to fly on 

the affected routes during the industrial action, it has no alternative but to wet lease in 

aircraft from a third country. We are satisfied that this is the case. 

27. It is argued that the proposed lease raises safety considerations. As part of the 

process for approving the wet lease arrangements, BA has conducted a safety audit of 

Qatar Airways, which it has submitted to the CAA and which we have evaluated together 

with any independently derived safety information we may hold. Qatar Airways also 

currently holds an EASA Third Country Operator certificate and a seasonal CAA foreign 

carrier permit in respect of its existing operations to the UK. As required by Regulation 

Article 13.3(a) of 1008/2008, BA has demonstrated to our satisfaction that all safety 

standards equivalent to those imposed by Community or national law have been met. 

The flights in question will be conducted in accordance with the current BA approved 

flight time limitations scheme. 

28. It is argued that it is inappropriate for BA to seek approval for the subsequent 

lease of the same aircraft for additional periods yet to be defined. BA says that this will 

be for a maximum of two months. We suggest that the Department treats any 

subsequent lease beyond 1–16 July as a separate application, on which we can provide 

further advice as required. 

Recommendation 

29. The CAA has considered the circumstances of this case, including the comments 

that have been submitted to date. Our preliminary view, based on the evidence 

submitted to us, is that for the purposes of the initial lease period (1 July to 16 July 2017) 

we are satisfied that BA has justified the proposed lease on the basis of exceptional 

needs.  

30. The CAA is satisfied that BA has demonstrated that all safety standards 

equivalent to those imposed by Community or national law are met.  

31. We therefore recommend that the Secretary of State grants approval under 

Article 13.3 for the period of 1 July to 16 July 2017 without prejudice to the consideration 

of any further lease period. 

32. We suggest that the Secretary of State considers approval for any subsequent 

lease period only after (a) BA has specified what further lease period is required and has 

made a case for such an extension, and (b) the CAA has had the opportunity to provide 

further advice in the light of comments received. 

33. This advice does not contain information that is subject to Section 23 of the Civil 

Aviation Act 1982.  

 

Yours sincerely 

 

 
 
Trevor Metson 


